
PROVISION PRESENT LAW JCT STAFF 
RECOMMENDATIONS 

TREASURY 
RECOMMENDATIONS 

B. Standards Applicable to 
Undisclosed Positions 

1. Taxpayers Penalty may apply if there is 
no s~stiWtj ft! quthority for the 
undisclosed position. 
(Generally, at least a 40 
percent likeliho~cess if 
challenged.) 

Penalty may apply unless the 
taxpayer reasonably believes 
that the tax treatment is more 
likely than not the correct tax 
treatment under the Code. 
(Generally, more than 50 
percent likelihood of success if 
challenged.) 

Penalty may apply if there is 
no substantial authority for the 
undisclosed posit ion. 
(Generally, at least a 40 
percent likelihood of success if 
challenged.) 

2. Practitioners Penalty may apply if there is 
no realistic H ssibility of being 
sustamed on he merits. 
(Generally, at least a 33-1/3 
percent likelihood of succe§s if 
challenged.) 

Penalty may apply unless the 
taxpayer reasonabl y believes 
that the tax treatment is more 
likely than not the correct tax 
treatment under the Code . 
(Generall y, more than 50 
percent likelihood of succes s if 
challenged.) 

Pena lty may apply if there is 
no substantial authority for the 
undisclosed position. 
(Generally, at least a 40 
percent likelihood of success if 
challenged.) 
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Table 1. 

"Tax Shelters" and Reportable No separate standard 
Avoidance Transactions
 

Undisclosed Return Positions
 Realistic Possibility!
 
Disclosed Return Positions
 Not Frivolous! 

1	 Realistic possibi li ty of success on the merits is the equivalent of a 1 
in 3 chance of prevaili ng if the position is chal lenged. The standard is 
more fu lly def ined in the pr ior version of Reg. §1.6694-2 (b). SeeT.O. 
8382 , 1992-1 CB 392. 

2 "Not frivo lous" is the equivalent of a likel ihood of success of at least 
10 percent if the posit ion is challenged. The standard is in the prior November 5, 1999 
version of Reg. §1.6694-2(c)(2) as being " not patently impro per." See 

T.O. 8382, 1992-1 CB 392; see also Staff of the Joi nt Comm . on Taxa­ JCX-79-99 
tion, 106th Cong., 2d Sess., Comparison of Joint Committee Staff and
 
Treasury Recommendations Relating to Penalty and Interest Provisions
 
of the Internal Revenue Code, at 13, JCX-79-99 (1999), available at
 
www.house.go v/jct/x-79-99.pd f.
 


