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John G. Goettee, Jr. and Marian Goettee v. Commissioner, [Abatements: Interest: Abuse of discretion: Delay in performance of ministerial act: Computation: Tax Court jurisdiction: Overpayments.], (Feb. 25, 2003)

Docket No. 26591-96., TC Memo. 2003-43, 85 TCM 867, Filed February 25, 2003

[Appealable, barring stipulation to the contrary, to CA-4.--CCH.]

[Code Secs. 6404 and 6512 ]



[Abatements: Interest: Abuse of discretion: Delay in performance of ministerial act: Computation: Tax Court jurisdiction: Overpayments.]Ps claimed investment credits and losses arising out of a partnership in which they held a limited interest. By notice of deficiency, R disallowed these claimed credits and losses. R extended a uniform settlement offer to all taxpayers, including Ps, involved in similar partnerships. Ps promptly communicated to R their acceptance of the offer, but R did not send to Ps a proposed decision document for about 11 months. When Ps received this document, they promptly executed and returned it to R, but R did not sign it for about 5 months. After entry of decision, R assessed (1) the deficiencies and additions as determined in the decision document, plus interest thereon, and (2) accrued, but unassessed interest on previously assessed deficiencies. Ps paid the deficiencies and additions, and requested an abatement of interest. R initially disallowed Ps abatement request in full; Ps appealed. On appeal, R issued a notice of determination allowing a partial abatement. Ps then paid the remaining assessed interest liabilities.1. Held: R's failure to abate interest for any disputed period through Jan. 24, 1995, and any disputed period from Apr. 25, 1995, onward was not an abuse of discretion, because the delays that Ps identify are not attributable to R's error or delay in performing a ministerial act. R's failure to abate interest for the period Jan. 25 through Apr. 24, 1995, was an abuse of discretion because it was attributable to an unjustified delay in R's official performing a ministerial act. Sec. 6404(e), I.R.C. 1986.2. Held, further, R has conceded errors in computing amounts of interest; in the exercise of our overpayment jurisdiction R is sustained as to each of the disputed unconceded items. See sec. 6404(h)(2)(B), I.R.C. 1986.During the course of Ps' efforts to persuade R to abate the interest, in response to R's agent's suggestion, Ps made an offer in compromise of $40,000 to settle about $120,000 of interest on 4 years of income tax liabilities. Later, again at R's agent's suggestion, Ps withdrew their offer in compromise. A few months later, R returned Ps' $40,000 without interest. 3. Held, further, on this record we shall not direct R to abate any interest, nor shall we require recomputation of interest on account of the $40,000.

14 Sec. 6232(a) of the Technical and Miscellaneous Revenue Act of 1988 (TAMRA 1988), Pub. L. 100-647, 102 Stat. 3342, 3734-3735, added subsec. (e) to sec. 7805. Sec. 7805(e)(2) provides that "Any temporary regulation shall expire within 3 years after the date of issuance of such regulation." Sec. 7805(e)(2) applies to any temporary regulation issued after Nov. 20, 1988. TAMRA 1988 sec. 6232(b), 102 Stat. at 3735. The regulation herein involved was issued before Nov. 20, 1988, and thus the "sunset" provision of sec. 7805(e)(2) does not apply to this regulation.
